circumstances of the violation itself (Tr. 358, 376-377, 920,
933, 1077).  Nevertheless, because a full and complete de novo
hearing was held before an administrative law judge of this Com-
mission, the basis upon which the sub-district manager acted
would not in and of itself provide grounds for modifying the (d)
citation in this case unless the evidence on the merits showed no
unwarrantable failure which it does not.  See the discussion of
negligence, i nfra.  If an operator wishes to successfully
challenge an i ntermediate administrative action such as the
sub-district manager's, it would be better advised to make the
attempt where it can prevail on the merits.  I set forth my views
on the propriety and effect of the sub-district manager's action
so that if an appeal is taken and the Commission disagrees with
my determination regarding the "inspection" requirement of
section 104(d), further remands will be unnecessary.

There remains for consideration the penalty case.  As set
forth above, the operator admits the violation and has not con-
tested that the violation was serious.  I take official notice
that roof falls remain a major source of serious accidents in the
mines.

Next, negligence must be determined.  In this connection an
exposition of the facts is appropriate.  Near the end of the hoot
owl shift on the morning of May 30, 1985, the section foreman,
Mr. Sikora, assigned the continuous miner operator, William
Palmer, the task of cutting coal in the crosscut going from the
No, 3 entry towards the No, 2 entry (Tr. 615-618).  This was the
second cut into the crosscut.  The first cut previously had been
taken by someone else (Tr. 437, 440).  According to the engi-
neer's map and the witnesses, the first cut was very much off

sight and on an angle
(Op. Exhibit 4). But
di d not check because
hurry to go home (Tr.
see i f the fi rst cut

(Tr. 189, 197,
Si kora di d not
it was the end
659-660, 718).
was strai ght or

269, 297-298, 324, 878-879)
noti ce this and he said he
of the shift and he was in a
Palmer also did not look to
on an angle (Tr. 451) .  The

crosscut could not have been holed through under supported roof
with just one cut and this was especially true because of the
angled first cut (Tr. 670, 719, 451).  However, Palmer did hole

2 entry on one cut, but

through to the No

least several feet beyond supported roof in

control plan (Tr. 867, 858, 954).  Not only

supported roof to cut through but he pushed

to the further side of the No. 2 entry (Tr.

by the engineer's map, pushing the coal required Palmer

beyond where he should have stopped (Tr. 858, 995) (Op.

to do so he went at
violation of the roof
did Palmer go beyond
the coal into a pile
447, 677).  As shown
to go far
Exhibi t

4).  Sikora stated that at the time Palmer was improperly cutting
through the crosscut, he (Sikora) was doing his pre-shift exami-
nation for the next shift (Tr. 617-618).  He stated that when he
returned, Palmer was cleaning up and he (Sikora) did not notice
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tings, but this makes no differ-
